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Legal Representative in Medical Assistance Waiver Programs WLC: 0253/1

LR:rv 05/05/2004
1 AN ACT to amend 46.27 (11) (b), 46.277 (2) (intro.) and 46.278 (2) (a); and fo repeal
2 and recreate 46.275 (4) (b) 1. of the statutes; relating to: consent by a legal
3 representative for participation in medical assistance waiver.

The people of the state of Wisconsin, represented in senate and assembly, do enact as
Jollows:

JOINT LEGISLATIVE COUNCIL PREFATORY NOTE:

Legal Representative in Medical Assistance Waiver Programs

Current law creates the following medical assistance (MA) waiver
programs: s. 46.27 (11), the long—term support community options
waiver program; s. 46.275, the community integration program for
residents of state centers for the developmentally disabled, also known as
the “CIP IA” program; s. 46.277, the community integration program for
persons relocated or meeting reimbursable levels of care; and s. 46.278,
the community integration program and brain injury waiver program for
persons with developmental disabilities, also known as the “CIP IB”
program. The department of health and family services (DHFS) is
required, pursuant to 42 CFR 441.302 (d), in its waiver application to the
federal department of health and human services, to provide assurances
that persons served under these waiver programs are given the choice of
either institutional or community—based services. If the individual
cannot make that choice, it must be made by the person’s legal
representative. The legal representative is designated in accordance with
the laws of the state that is granted the waiver.

Under current law, a guardian must be appointed for an individual who is
protectively placed. Although the guardian has authority to make many
legal decisions on behalf of the ward, under Wisconsin law the guardian
may not make a decision to permanently place a ward in a state center
for the developmentally disabled. Under s. 55.06 (9) (a), the circuit
court that conducts the hearing on the protective placement decision
must make the determination regarding where the ward is placed.

Currently, one of the waiver statutes, s. 46.275 (4) (b) 1., provides that
consent for participation in the CIP IA program must be given by the
person or the person’s guardian, if the person is age 18 or over. That
statute also provides, however, that this provision does not limit the
authority of the circuit court to order a placement under s. 55.06.
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This bill clarifies that, pursuant to 42 CFR 441.302 (d), the person or his
or her legal representative must be informed of the alternatives available
under the waiver and given a choice whether to participate in the waiver
program. For persons over age 18, the legal representative may be the
person, the person’s guardian or activated power of attorney for health
care, or a court. For persons under age 18, the legal representative may
be the person’s parent, guardian, legal custodian, or a court. If the
person is under guardianship and protective placement but the guardian
does not consent to participation, the determination to participate is
made under ss. 55.07 to 55.12 by the court that ordered protective

placement.

1 SECTION 1. 46.27 (11) (b) of the statutes is amended to read:

2 46.27 (11) (b) The department shall include all assurances required under 42 USC
3 1396n (c) in the implementation of the waiver. The department shall ensure, pursuant to 42
4 CFR 441.302(d). that the recipient or his or her legal representative is informed of the
5 alternatives available under the waiver and is given a choice whether to participate in the
6 wavier program. The legal representative may be the person’s parent, guardian, legal
7 custodian. or a court if the person is under age 18 or the person’s guardian, activated power
8 of attorney for health care. or the court if the person is age 18 or over. If the person is under

9 guardianship and subject to protective placement under ss. 55.07 to 55.12 but the guardian
10 does not consent to participation, the determination to participate in the program shall be made

11 under ss. 55.07 to 55.12 by the court that ordered protective placement. If the person is under

12 age 18 and is not subiject to ss. 55.07 to 55.12 but the person’s parent or guardian does not

13 consent to participation, the determination to participate in the program shall be made under
14 subch. VI of ch. 48 or subch. VI of ch. 938.

NoTE: Specifies, for the community options MA waiver program, that
one of the assurances that must be provided by the DHFS in the waiver
is that the recipient or his or her legal representative must be informed of
the alternatives under the waiver are given the choice as to whether to
participate. Also, describes who may act as a legal representative.

15 SECTION 2. 46.275 (4) (b) 1. of the statutes is repealed and recreated to read:
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46.275 (4) (b) 1. Pursuant to 42 CFR 441.302 (d), that the recipient or his or her legal
representative is informed of the alternatives available under the waiver, and is given a choice
whether to participate in the waiver program. The legal representative may be the person’s
parent, guardian, legal custodian, or the court if the person is under age 18 or the person’s
guardian, activated power of attorney for health care, or a court if the person is age 18 or over.
If the person is under guardianship and subject to protective placement under ss. 55.07 to 55.12
but the guardian does not consent to participation, the determination to participate in the
program shall be made under ss. 55.07 to 55.12 by the court that ordered protective placement.
If the person is under age 18 and is not subject to ss. 55.07 to 55.12 but the person’s parent or
guardian does not consent to participation, the determination to participate in the program
shall be made under subch. VI of ch. 48 or subch. VI of ch. 938.

NotE: Specifies, for the community integration program for residents of
state centers, that one of the assurances that must be provided by the
DHEFS in the waiver is that the recipient or his or her legal representative
must be informed of the alternatives under the waiver are given the
choice as to whether to participate. Also, describes who may act as a
legal representative.

SECTION 3. 46.277 (2) (intro.) of the statutes is amended to read:

46.277 (2) DEPARTMENTAL POWERS AND DUTIES. (intro.) The department may request
a waiver from the secretary of the federal department of health and human services, under 42
USC 1396n (c), authorizing the department to serve medical assistance recipients, who meet
the level of care requirements for medical assistance reimbursement in a skilled nursing
facility or an intermediate care facility, in their communities by providing home or
community—based services as part of medical assistance. The number of persons for whom
the waiver is requested may not exceed the number of nursing home beds that are delicensed

as part of a plan submitted by the facility and approved by the department. If the department
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requests a waiver, it shall include all assurances required under 42 USC 1396n (c) (2) in its

request. The department shall ensure, pursuant to 42 CFR 441.302 (d), that the recipient or

his or her legal representative is informed of the alternatives available under the waiver and

is given a choice whether to participate in the waiver program. The legal representative may

be the person’s parent. guardian, legal custodian, or a court if the person is under age 18 or the
person’s guardian, activated power of attorney for health care. or a court if the person is age
18 or over. If the person is under guardianship and subject to protective placement under ss.
55.07 to 55.12 but the guardian does not consent to participation, the determination to
participate in the program shall be made under ss. 55.07 to 55.12 by the court that ordered

protective placement. If the person is under age 18 and is not subject to ss. 55.07 to 55.12 but

the person’s parent or guardian does not consent to participation. the determination to

participate in the program shall be made under subch. VI of ch. 48 or subch. VI of ch. 938.

If the department receives this waiver, it may request one or more 3—year extensions of the
waiver under 42 USC 1396n (c) and shall perform the following duties:

NotE: Specifies, for the community integration program for persons
meeting reimbursable levels of care, that one of the assurances that must
be provided by the DHFS in the waiver is that the recipient or his or her
legal representative must be informed of the alternatives under the
waiver are given the choice as to whether to participate. Also, describes
who may act as a legal representative.

SECTION 4. 46.278 (2) (a) of the statutes is amended to read:

46.278 (2) (a) The department may request one or more waivers from the secretary of
the federal department of health and human services, under 42 USC 1396n (c), authorizing
the department to serve medical assistance recipients, who meet the level of care requirements
for medical assistance reimbursement in an intermediate care facility for the mentally retarded

or in a brain injury rehabilitation facility, in their communities by providing home or
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community-based services as part of medical assistance. If the department requests a waiver,

it shall include all assurances required under 42 USC 1396n (c) (2) in its request. The
department shall ensure, pursuant to 42 CFR 441.302 (d), that the recipient or his or her legal

representative is informed of the alternatives available under the wavier and is given a choice

whether to participate in the waiver program. The legal representative may be the person’s

parent, guardian, legal custodian. or a court if the person is under age 18 or the person’s

guardian. activated power of attorney for health care. or a court if the person is age 18 or over,

If the person is under guardianship and subject to protective placement under ss. 55.07 to 55.12
but the guardian does not consent to participation, the determination to participate in the
program shall be made under ss. 55.07 to 55.12 by the court that ordered protective placement.

If the person is under age 18 and is not subject to ss. 55.07 to 55.12 but the person’s parent or

guardian does not consent to participation, the determination to participate in the program
shall be made under subch. VI of ¢ch. 48 or subch. VI of ch. 938.

NoOTE: Specifies, for the community integration program and brain
injury waiver program for persons with developmental disabilities, that
one of the assurances that must be provided by the DHFS in the waiver
is that the recipient or his or her legal representative must be informed of
the alternatives under the waiver are given the choice as to whether to
participate. Also, describes who may act as a legal representative.

(END)
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Analysis by the Legislative Refefence Bureau
This is a preliminary draft. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

JOINT LEGISLATIVE COUNCIL PREFATORY NOTE:

Legal Representative in Medical Assistance Waiver Programs

Current law creates the following medical assistance (MA) waiver programs: s.
46.27 (11), the long-term support community options waiver program; s. 46.275, the
community integration program for residents of state centers for the developmentally
disabled, also known as the “CIP IA” program; s. 46.277, the community integration
program for persons relocated or meeting reimbursable levels of care; and s. 46.278, the
community integration program and brain injury waiver program for persons with
developmental disabilities, also known as the “CIP IB” program. The department of
health and family services (DHFS) is required, pursuant to 42 CFR 441.302 (d), in its
waiver application to the federal department of health and human services, to provide
assurances that persons served under these waiver programs are given the choice of
either institutional or community-based services. If the individual cannot make that
choice, it must be made by the person’s legal representative. The legal representative is
designated in accordance with the laws of the state that is granted the waiver.
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Under current law, a guardian must be appointed for an individual who is
protectively placed. Although the guardian has authority to make many legal decisions
on behalf of the ward, under Wisconsin law the guardian may not make a decision to
permanently place a ward in a state center for the developmentally disabled. Under s.
55.06 (9) (a), the circuit court that conducts the hearing on the protective placement
decision must make the determination regarding where the ward is placed.

Currently, one of the waiver statutes, s. 46.275 (4) (b) 1., provides that consent for
participation in the CIP IA program must be given by the person or the person’s guardian,
if the person is age 18 or over. That statute also provides, however, that this provision
does not limit the authority of the circuit court to order a placement under s. 55.06.

This bill clarifies that, pursuant to 42 CFR 441.302 (d), the person or his or her legal
representative must be informed of the alternatives available under the waiver and given
a choice whether to participate in the waiver program. For persons over age 18, the legal
representative may be the person, the person’s guardian or activated power of attorney
for health care, or a court. For persons under age 18, the legal representative may be the
person’s parent, guardian, legal custodian, or a court. Ifthe person is under guardianship
and protective placement but the guardian does not consent to participation, the
determination to participate is made under ss. 55.07 to 55. 12 by the court that ordered
protective placement. 3 g
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SECTION 1 o
%% S/
NoTE: Specifies, for the community options MA waiver program, that one of the
assurances that must be provided by the DHFS in the waiver is that the recipient or his /

or her legal representative must be informed of the alternatives under the waiver %ié',(’
given the choice as to whether to participate. Also, describes who may act as a legal
representative.

v

1 SECTION 2. 46.275 (4) (b) 1. of the statutes is repealed and recreated to read:
LpErmen >
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Note: Specifies, for the commumty integration program for residents of state
centers, that one of the Assurances that must be provided by the DHFS in the waiver is
that the rec1plent or. hlS or her legal representative must be informed of the alternatives

Yo under the waiver m;\gwen the choice as to whether to participate. Also, describes who
may act as a legal representative.
15 SECTION 3. 46.277 (2) (introj of the statutes is amended to read:
16 46.277 (2) DEPARTMENTAL POWERS AND DUTIES. (intro.) The department may
17 request a waiver from the secretary of the federal department of health and human
18 services, under 42 USC 1396n (c), authorizing the department to serve medical
19 assistance recipients, who meet the level of care requirements for medical assistance

20 reimbursement in a skilled nursing facility or an intermediate care facility, in their
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SECTION 3
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reimbursablg levels of care, that one of the assurances that must be provided by the DHFS
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SECTION 4
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1 - 46.278 (é%(a) The department may request one or more waivers from the
secretary of the F@deral department of health and human services, under 42 USC

1396n (c), authorlzélng the department to serve medical assistance recipients, who
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meet the level of cgre requirements for medical assistance reimbursement in an
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intermediate care fécﬂlty for the mentally retarded or in a brain injury rehabilitation
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NortE: Specifies, for the community integration /é)rogram and bram injury waiver
program for persons with developmental disabilities; that one of the assurances that *
\?g\ must be provided by the DHFS in the waiver is thai the recipient or ljns or her legal
representative must be informed of the alternatives under the waiver are given the choice
as to whether to participate. Also, describes who may act as a legal reﬁ‘esentative.
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INSERT 2-8
, except that, if the minor’s parent, guardian, or legal custodian does not consent

v
to participation, the department shall file a petition with the court assigned to

v

exercise jurisdiction under ch. 48 for a hearing on the best interests of the minor and

an_order requiring participation. If the person is aged 18 or older, the legal

representative may be

INSERT 4-10
. except that, if the minor’s parent, guardian, or legal custodian does not consent

o
to participation, the department shall file a petition with the court assigned to

17
exercise jurisdiction under ch. 48 for a hearing on the best interests of the minor and
an order requiring participation. If the person is aged 18 or older, the legal

representative may be

INSERT 5-13

except that, if the minor’s parent, guardian, or legal custodian does not consent

[

to participation, the department shall file a petition with the court assigned to
v

exercise jurisdiction under ch. 48 for a hearing on the best interests of the minor and

an order requiring participation. If the person is aged 18 or older, the legal

representative may be

‘ INSERT 5-22
SECTION:,!E};Z&M (12) of the statutes is created to read:

v 7
48.14 (12) Proceedings under ss. 46.27 (11) (b), 46.277 (2) (intro.), and 46.278
v

(2) (a).
/ e
SECTION ;%%748.185 (1) of the statutes is amended to read:
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48.185 (1) Subject to sub. (2), venue for any proceeding under ss. 48.13, 48.133,
48.135 and 48.14 (1) to (9) and (152 may be in any of the following: the county where
the child or the expectant mother of the unborn child resides or the county where the
child or expectant mother is present. Venue for proceedings brought under subch.
VIII is as provided in this subsection except where the child has been placed and is
living outside the home of the child’s parent pursuant to a dispositional order, in
which case venue is as provided in sub. (2). Venue for a proceeding under s. 48.14

(10) is as provided in s. 801.50 (5s).

History: 1977 c. 354; Stats. 1977 5. 48.185; 1979 c. 330; 1989.a. 161; 1993 a. 98, 318, 491; 1995 a. 77, 275; 1997 a. 80, 292.
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To Laura Rose: o

After talking with Gordon Malaise, the drafter for the Children’s Code, I have changed
the references to subch. VI of ch. 48, stats., and subch. VI of ch. 938, stats., in the draft.
The procedures in those statutes seem inapprgpri ;since the minor in question has
not been adjudged to be in need of protection .atd services and would not seem to be in
a situation of juvenile delinquency. Instead, I have required that, in an instance in
which a minor’s parent, guardian, or lggal custodian refuses to consent to participation
in a waiver program (except s. 46.275, stats.), DHFS must file a petition with juvenile
¥ court for a hearing and order requiring participation. I have created s. 48.14 (12) and
/4 amended s. 48®85 (1) to provide for jurisdiction and venue. Lastly, I have created a
(4N best interests standard for the court to use. Currently, detailed procedures and
standards for a court exist in a somewhat analogous situation, under s. 146.34 (5),
stats. Would you want the more detailed procedures for the hearing that are set forth
in that subsection?

v
Because s. 46.275, stats., is involved exclusively with relocating persons who are
already in state centers for the developmentally disabled into the community, and
because admittance to such a state center can only be made under a protective
placement, regardless of age, I have removed from the amendments to s. 46.275 (4)(b)
1., stats., the provision that deals with the situation of a minor who is not under
guardianship and not subject to protective placement, because it seems to be inapt.

v
I also have changed the reference to “ss. 55.07 to 5?. 12” to “ch. 55” throughout the dvl;aft
because, for a stand—alone bill (i.e., one that does not contain the changes to ch.”55,
stats., that are in the main draft for the Committee), we must draft to current law.

I have changed the provisions that authorize the court to be a person’s legal
representative; I don’t believe that works, because, in any proceeding before a court,
the court would be required to be the person’s advocate, rather than the decision‘maker.
\}(1 I have, instead, used the term “court—appointed {egal/representative.” Please review.

Please let me know if I may give you any other assistance with this bill draft.

Debora A. Kennedy

Managing Attorney

Phone: (608) 266-0137

E-mail: debora.kennedy@legis.state.wi.us
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May 3, 2005

To Laura Rose:

After talking with Gordon Malaise, the drafter for the Children’s Code, I have changed
the references to subch. VI of ch. 48, stats., and subch. VI of ch. 938, stats., in the draft.
The procedures in those statutes seem inappropriate, since the minor in question has
not been adjudged to be in need of protection or services and would not seem to be in
a situation of juvenile delinquency. Instead, I have required that, in an instance in
which a minor’s parent, guardian, or legal custodian refuses to consent to participation
in a waiver program (except s. 46.275, stats.), DHFS must file a petition with juvenile
court for a hearing and order requiring participation. I have created s. 48.14 (12) and
amended s. 48.185 (1) to provide for jurisdiction and venue. Lastly, I have created a
best interests standard for the court to use. Currently, detailed procedures and
standards for a court exist in a somewhat analogous situation, under s. 146.34 (5),
stats. Would you want the more detailed procedures for the hearing that are set forth
in that subsection?

Because s. 46.275, stats., is involved exclusively with relocating persons who are
already in state centers for the developmentally disabled into the community, and
because admittance to such a state center can only be made under a protective
placement, regardless of age, I have removed from the amendments to s. 46.275 (4) (b)
1., stats., the provision that deals with the situation of a minor who is not under
guardianship and not subject to protective placement, because it seems to be inapt.

I also have changed the reference to “ss. 55.07 to 55.12” to “ch. 55” throughout the draft
~ because, for a stand—alone bill (i.e., one that does not contain the changes to ch. 55,
stats., that are in the main draft for the Committee), we must draft to current law.

I have changed the provisions that authorize the court to be a person’s legal
representative; I don’t believe that works, because, in any proceeding before a court,
the court would be required to be the person’s advocate, rather than the decision maker.
I have, instead, used the term “court-appointed representative.” Please review.

Please let me know if I may give you any other assistance with this bill draft.

Debora A. Kennedy

Managing Attorney

Phone: (608) 266-0137

E-mail: debora.kennedy@legis.state.wi.us
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May 3, 2005

To Laura Rose:

After talking with Gordon Malaise, the drafter for the Children’s Code, I have changed
the references to subch. VI of ch. 48, stats., and subch. VI of ch. 938, stats., in the draft.
The procedures in those statutes seem inappropriate, since the minor in question has
not been adjudged to be in need of protection or services and would not seem to be in

a situation of juvenile delinquency. Instead, I have required that, in an instance in
which a minor’s parent, guardian, or legal custodian refuses to consent to participation

in a waiver program (except s. 46.275, stats.), DHFS must file a petition with juvenile
court for a hearing and order requiring participation. I have created s. 48.14 (12) and
amended s. 48.185 (1) to provide for jurisdiction and venue. Lastly, I have created a »
best interests standard for the court to use. Currently, detailed procedures and &
standards for a court exist in a somewhat analogous situation, under s. 146.34 (5),
stats. Would you want the more detailed procedures for the hearing that are set forth

in that subsection?

Because s. 46.275, stats., is involved exclusively with relocating persons who are
already in state centers for the developmentally disabled into the community, and
because admittance to such a state center can only be made under a protective .
placement, regardless of age, I have removed from the amendments to s. 46.275 (4) (b) j%;if
1., stats., the provision that deals with the situation of a minor who is not under
guardianship and not subject to protective placement, because it seems to be inapt.

I also have changed the reference to “ss. 55.07 to 55.12” to “ch. 55” throughout the draft
~ because, for a stand-alone bill (i.e., one that does not contain the changes to ch. 55, 5@
stats., that are in the main draft for the Committee), we must draft to current law.

I have changed the provisions that authorize the court to be a person’s legal
representative; I don’t believe that works, because, in any proceeding before a court,
the court would be required to be the person’s advocate, rather than the decision maker.

I have, instead, used the term “court-appointed representative.” Please review. e,
Lp 2S s,
Please let me know if I may give you any other assistance with this bill draft. Yol
Debora A. Kennedy LAle, .
Managing Attorney Ao
Phone: (608) 266-0137 o
«f’f{* By g

E-mail: debora.kennedy@legis.state.wi.us
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